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RECOVMENDED ORDER

On March 8, 2006, an administrative hearing in this case
was hel d by vi deoconference between Tal | ahassee and Fort Mers,
Florida, before WlliamF. Quattl ebaum Adm nistrative Law
Judge, Division of Adm nistrative Hearings.
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For Petitioner: Brian Patrick Coats, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32309

For Respondent: M chael F. Kayusa, Esquire
Post O fice Box 6096
Fort Myers, Florida 33911



STATEMENT OF THE | SSUES

The issues in the case are whether the allegations of the
Adm ni strative Conplaint are correct, and, if so, what penalty
shoul d be i nposed.

PRELI M NARY STATEMENT

By Admi nistrative Conplaint dated Cctober 26, 2005, the
Departnent of Business and Professional Regulation (Petitioner)
al l eged that George Wallace MIIlion (Respondent) viol at ed
various statutes related to the practice of contracting. The
Respondent di sputed the allegations and requested a fornal
adm ni strative hearing. The Petitioner forwarded the matter to
the Division of Admi nistrative Hearings.

At the hearing, the Petitioner presented the testinony of
one witness and had Exhibits 1 through 5, 8, and 10 t hrough 23
admtted into evidence. The Respondent testified on his own
behal f, presented the testinony of three w tnesses, and had
Exhi bits nunbered 1 through 3 admtted into evidence.

The one-vol unme Transcript of the hearing was filed on
March 21, 2006. The Petitioner filed a Proposed Recomrended
O der.

FI NDI NGS OF FACT

1. At all tinme material to this case, the Respondent was a

certified contractor doing business as "A Quality Roofing of



Sout hwest Florida, Inc.," holding |license nunber CCC 056383
i ssued by the Florida Construction Industry Licensing Board.

2. On or about May 6, 2004, the Respondent, doing business
as A Quality Roofing of Southwest Florida, Inc., submtted two
proposal s to Randy Wi dden for roofing projects at the Wi dden
resi dence |located at 1718 Ri chnond Avenue, Lehigh, Florida. On
or about May 10, 2004, M. Whi dden accepted the proposals and
signed the contracts.

3. One of the contracts was for a project identified as
"Flat Reroof,” in which a single-layer fiberglass sheet was to
be installed over a flat roof deck attached to the Wi dden
resi dence at a cost of $1, 200.

4. The other contract was for a project identified as
"Metal Roof-Over," in which a netal roof was to be installed
over the pre-existing shingle roof covering the Whidden
resi dence at a cost of $13, 000.

5. Subsection 489.1425(1), Florida Statutes (2005),
requires that construction contracts in an anount exceedi ng
$2, 500 include notice of the Florida Honeowners' Construction
Recovery Fund. The Metal Roof -Over contract shoul d have, but
did not, contain the required notice.

6. Both contracts required that a deposit of one-third the
contract total be provided at conmencenent with the bal ance due

upon conpl etion of construction.



7. On or about May 21, 2004, a single deposit of $5, 000
was paid by check from M. Widden to the Respondent.

8. M. Wiidden believed that the job would be conpl eted
wi thin seven days fromthe delivery of materials to the work
Site.

9. The Flat Reroof project commenced and was conpl et ed
wi t hout i ssue.

10. During approximately the |ast week of My, sone of the
materials for the Metal Roof-Over were delivered to the Wi dden
house, and work on the Metal Roof-Over commenced around the
begi nni ng of June 2004.

11. Initial work on the project did not neet M. Wi dden's
expectations. Portions of the roof were scratched and damaged
by the | adders used by the Respondent's enpl oyees who were
installing the roof.

12. M. Wiidden was al so displeased by the fact that the
Respondent's enpl oyees scattered construction nmaterials and
debris around the Whidden property. M. Whidden had offered to
permt the materials to be stored on his driveway during the
construction. Photos taken by M. Whidden (or by his wife in
his presence) displayed netal panels and ot her construction
materials scattered in various parts of the Whidden property for
atime sufficient to permt vegetation growh to occur around

t he debri s.



13. M. Wiidden expressed his unhappi ness with the state
of the project to the Respondent, and a dispute occurred as to
who bore responsibility for the damaged netal panels.

M . Whidden asserted that the damage was caused by the
installation process used by the Respondent's enpl oyees. The
Respondent asserted that the danage was a nmanufacturing defect
and that touch-up paint would renmedy the problem a solution
wi th which M. Whidden di sagreed.

14. Wrk on the Metal Roof -Over project continued
sporadi cally through June 2004. At sonme point in |ate June or
early July, work on the project ceased. Witer |eaks began to
occur during July rains, and the interior of the Wi dden
resi dence was damaged by the | eaks.

15. The materials initially delivered to the worksite were
insufficient to conplete the job. The Respondent did not obtain
the remai nder of the materials until md-August, at
approximately the sane tinme that Hurricane Charley struck the
area. The hurricane damaged other honmes in the area, and work
on the Whidden project did not resune.

16. A neeting occurred in August 2004, with M. Whidden,

t he Respondent, and a county roofing inspector present. At the
nmeeting, the participants agreed that w thin approxi mately one
week, the | eaks in the Wi dden structure would be repaired, and

that the remai nder of the roof project would be conpleted within



three weeks. After the neeting, sonme roof |eaks were repaired,
but otherwi se work on the roof did not resune.

17. One apparent reason for the delay was a conti nui ng
di sagreenent centered on replacenent of m ssing shingles from
the existing roof. M. Widden asserted that the Respondent's
sal esman prom sed that shingles mssing fromthe existing roof
woul d be replaced prior to the installation of the netal. The
contract for the Metal Roof -COver project does not address
repl acenent of shingles on the existing roof.

18. By letter to M. Wi dden dated Septenber 7, 2004, the
Respondent provided an explanation for the delay and stated that
the project would be conpl eted according to the contract,

i ncludi ng repl acenent or repair of mssing or danaged material s.

19. By letter to the Respondent dated Septenber 8, 2004,
M. VWhidden disagreed with the Respondent’'s assertions and
requested that the project be conpleted by Novenber, stating
"[t]hen I will look at it and decide what to do."

20. On an unidentified date in Septenber 2004, an enpl oyee
of the Respondent arrived to apply paint to sone scratched
roofing panels, found the roofing job was inconplete, and | eft
the property. M. \Whidden believed that the enpl oyee woul d
advi se the Respondent that the roofing job remained unfini shed.

21. By letter to the Respondent dated Novenber 2, 2004,

M . Wi dden noted that although the "major |eaks" were repaired



by m d- Septenber, the job remained unfinished. M. Whidden
wote that he believed that the Respondent was "in no way able
to provide a professional grade roofing systemfor ny hone" and
requested that the Respondent refund his deposit, "pay for the
damages to ny hone, pay to tear down the part of the roof you
installed as well as the shingle roof, and pay for all repairs
due to rotten wood.” M. Wi dden wote that he would "pay a
prof essional contractor to install a new roof."

22. In early Novenber 2004, M. \Widden contacted anot her
roofing contractor to obtain various estimtes on the netal roof
project, including an estimte of $12,000 to renobve the
partially-installed netal and the existing shingle roof system
repl acenent of wood rot, and installation of felt paper. An
estimate to install a new netal roof ranged from $11,500 to
$19, 500, depending on the type of netal system desired.

23. At sone point, the figure of $20,000 was identified as
the cost to performthe work requested by M. Whidden. By
letter to M. Wi dden dated Novenber 9, 2004, the Respondent
declined to pay $20,000. The letter stated that the job would
either be finished pursuant to the contract, or that the $5, 000
deposit woul d be refunded, and the Respondent would "renove and
dry-in the metal roof and renove any netal panels or trash that

was |left in your yard."



24. By letter to M. Wi dden dated Novenber 12, 2004, the
Respondent stated that the job would be finished pursuant to the
contract, and that additional work could require additiona
char ges.

25. By letter to the Respondent dated Novenber 14, 2004,
M. Whi dden demanded that the roof be "replaced all the way down
tothe rot." M. Widden referenced information he had obtai ned
about the Respondent's business and personal |ife, and wote
"the only time | want to see you . . . on ny property is with a
| ocal inspector present. Any other tinme | will have you
arrested for trespassing." The letter concluded by advising the
Respondent to send his reply to a local law firmrepresenting
M. Wi dden.

26. By letter to M. Wi dden dated Novenber 15, 2004,
Frank Manor, the general manager of the Respondent's conpany,

i nformed M. Whidden that he had assuned the responsibility for
resolving the situation. M. Mnor suggested several options,
the first being total renoval and replacenent of the unfinished
metal roof at no additional cost. A second option proposed was
to renove the partially installed netal roof as well as the
underlying shingle roof at an additional cost of $4,500, with
any wood rot repair being billed based on tine and materi al

costs. The letter suggested that any funds required be held in



escrow by the Respondent's attorney until such tinme as the work
was conpl et ed.

27. By letter to M. Wi dden dated Novenber 18, 2004,
Frank Manor advised that work was tentatively schedul ed to begin
on Novenber 22, 2004, and that M. Manor hoped to "touch base"
with M. Widden prior to that date.

28. By letter to M. \Widden's attorney dated Novenber 22,
2004, Frank Manor advi sed that work had been schedul ed to begin
on that date, but there had been no confirmation by M. Wi dden
as to his agreenent, and the Respondent was uncertain how to
pr oceed.

29. M. Widden filed a conplaint with the Departnent of
Busi ness and Prof essional Regul ation (DBPR) which resulted in
negotiations to resolve the dispute. By undated letter to the
Respondent apparently sent January 21, 2005, M. Whidden
restated his conplaints regardi ng the Respondent, and again
demanded that the entire roof be replaced, including the
under | yi ng shingles, or that the Respondent refund the deposit
and pay danmages identified by M. Widden' s attorney.

30. By letter to the Respondent dated August 3, 2005,

M . Whidden noted that he was unhappy with the resolution of the
conplaint he filed with DBPR and had forwarded his conplaints to
vari ous other agencies. He also stated that he intended to file

suit agai nst the Respondent unless the Respondent agreed to one



of two options proposed in the letter. The options were
present ed as fol |l ows:

You can either:

Show up to ny house in the next ten days,
replace all of the netal, and finish my job,
get an inspection, and do a quality job.
Deduct ny $1, 000. 00 insurance deducti bl e
fromthe remaining bal ance that woul d be due
at conpletion. You will be paid what you
are owed and | will have a full warranty.
(By the way, ny roof |eaks right now around
t he vent stacks)

O

Pay me ny $5,000 deposit back, pay the
$12,000.00 it will take to renove your
shoddy work and get the roof back ready for
netal, pay my $1,000 insurance deductible
(fromthe $10,000.00 you did in danage to ny
hone) and I will go away.

31. By letter to the Respondent dated August 29, 2005,
M . Whidden noted that there has been no response to his
August 3rd letter, and again asked for a reply. In the letter
M . Wi dden asserted that the Respondent "has access to ny
property as a jobsite during normal business hours as |ong as
there is a current permit allowing A Quality Roofing to do work
on ny hone." M. \Whidden further wote, "I want ny roof
finished per contract."”

32. The Respondent did not conplete the work identified on
the Metal Roof -Over contract. No work of substance occurred on

the Metal Roof -Over project after July 2004.
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CONCLUSI ONS OF LAW

33. The Division of Admi nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceeding. 8 120.57, Fla. Stat. (2005).

34. The Petitioner has the burden of proving by clear and
convi nci ng evidence the allegations set forth in the

Adm ni strative Conpl ai nt agai nst the Respondent. Departnent of

Banki ng and Fi nance v. Osborne Stern and Conpany, 670 So. 2d 932

(Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

In this case, the burden has been net.
35. Section 489.129, Florida Statutes (2005), provides in
part as follows:

489. 129 Di sci plinary proceedi ngs. --

(1) The board may take any of the follow ng
actions against any certificatehol der or
registrant: place on probation or reprinmand
the |licensee, revoke, suspend, or deny the

i ssuance or renewal of the certificate,
registration, or certificate of authority,
require financial restitution to a consuner
for financial harmdirectly related to a
violation of a provision of this part,

i npose an administrative fine not to exceed
$10, 000 per violation, require continuing
education, or assess costs associated with

i nvestigation and prosecution, if the
contractor, financially responsible officer,
or busi ness organization for which the
contractor is a primary qualifying agent, a
financially responsi ble officer, or a
secondary qualifying agent responsi bl e under
S. 489.1195 is found guilty of any of the
foll owi ng acts:

11



(i) Failing in any material respect to
conply with the provisions of this part or
violating a rule or lawful order of the
boar d.

(j) Abandoning a construction project in
whi ch the contractor is engaged or under
contract as a contractor. A project may be
presunmed abandoned after 90 days if the
contractor term nates the project wthout
just cause or wi thout proper notification to
t he owner, including the reason for
termnation, or fails to performwork

W t hout just cause for 90 consecutive days.

* * *

(m Commtting inconpetency or m sconduct
in the practice of contracting.

36. Section 489.1425, Florida Statutes (2005), requires
that contractors notify property owners of the Florida
Homeowners' Constructi on Recovery Fund, and provides as foll ows:

489. 1425 Duty of contractor to notify
residential property owner of recovery
fund. -

(1) Any agreenment or contract for repair,
restoration, inprovenent, or construction to
residential real property nust contain a
witten statenent expl aining the consuner's
rights under the recovery fund, except where
the value of all |abor and materials does
not exceed $2,500. The witten statenent
nmust be substantially in the followi ng form

FLORI DA HOVEOMNNERS' CONSTRUCTI ON
RECOVERY FUND

PAYMENT MAY BE AVAI LABLE FROM THE FLORI DA
HOVEOWNERS' CONSTRUCTI ON RECOVERY FUND | F
YOU LOSE MONEY ON A PRQJIECT PERFORMED UNDER
CONTRACT, WHERE THE LOSS RESULTS FROM
SPECI FI ED VI OLATI ONS OF FLORI DA LAWBY A

LI CENSED CONTRACTOR.  FOR | NFORVATI ON ABOUT

12



THE RECOVERY FUND AND FI LI NG A CLAIM
CONTACT THE FLORI DA CONSTRUCTI ON | NDUSTRY
LI CENSI NG BOARD AT THE FOLLOW NG TELEPHONE
NUVBER AND ADDRESS:

The statenent shall be imediately foll owed
by the board's address and tel ephone nunber
as established by board rule.

(2)(a) Upon finding a first violation of
subsection (1), the board may fine the
contractor up to $500, and the noneys nmnust
be deposited into the recovery fund.

(b) Upon finding a second or subsequent

vi ol ati on of subsection (1), the board shal
fine the contractor $1,000 per violation,
and the noneys nust be deposited into the
recovery fund.

37. The evidence establishes that the Respondent failed to
include the required statenent in the contract for the Metal
Roof - Over project and thereby violated Subsection 489.129(1) (i)
and Section 489.1425, Florida Statutes (2005).

38. The evidence establishes that the Respondent viol ated
Subsection 489.129(1)(j), Florida Statutes (2005), by abandoni ng
the project. The evidence establishes that the Wi dden Met al
Roof - Over project commenced at about the begi nning of June 2004.
After July 2004, no work of substance occurred on the project,
and the roof project was not conpl eted.

39. The evidence fails to establish that there was just
cause for the abandonnment. The Respondent suggested in part

that the inpact of Hurricane Charley explained the delay in the

proj ect; however, the evidence fails to support the assertion.
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I nsufficient materials were delivered at conmencenent of the
project, and therefore the project could not have been conpl eted
by August 2004 despite the inpact of the hurricane. Once
materials were avail able in August 2004, the Respondent failed
to resune work on the project. The fact that other area hones
had stormrel ated roof danage does not excuse t he Respondent's
non- performance at the Wi dden property, where roof |eaks were
al so occurring.

40. At no tine did the Respondent provide notice to
M . Whidden that work was being term nated. At hearing, the
Respondent inplied that M. Widden's letter of Novenber 14,
2004 (wherein he stated that he did not want the Respondent on
his property w thout being acconpani ed by a | ocal inspector),
prevented conpletion of the job; yet the Novenber 15 letter to
M. Wi dden fromthe Respondent's general nanager clearly
establishes that M. Wi dden's letter was not interpreted in
such manner at the tine. |In any event, beyond a conti nuing
exchange of correspondence and sporadic neetings at the job
site, no work of substance was conpleted on the roof after
July 2004, other than in Septenber when sone | eaks were
repai r ed.

41. The evidence establishes that the Respondent viol ated
Subsection 489.129(1)(m, Florida Statutes (2005), by conmtting

i nconpet ency or msconduct in the practice of contracting by
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abandoning the project, by failing to maintain worksite
conditions in a proper manner, and by failing to tinely conplete
the roof resulting in water intrusion at the \Wlidden hone.

42. Pursuant to Subsection 455.2273(1), Florida Statutes
(2005), the Petitioner has adopted disciplinary guidelines which
govern the penalty inposed in this case. The administrative |aw
judge is bound by such guidelines, including consideration of
mtigating or aggravating circunstances upon which the
recommended penalty is based. § 455.2273(5), Fla. Stat. (2005).

43. Florida Adm nistrative Code Rule 61G 17. 001 provides

in relevant part as follows:

61G4-17. 001 Nornal Penalty Ranges.

(1) The follow ng guidelines shall be used
in disciplinary cases, absent aggravating or
mtigating circunmstances and subject to

ot her provisions of this chapter.

* * *

(i) Section 489.129(1)(i), F.S.: Failing
in any material respect to conply wth the
provisions of Part | of Chapter 489, F.S.

* * *

4. Section 489.1425, F.S.: Failure to
notify residential property owner of
recovery fund. First violation, $250 to
$2,000 fine; repeat violation, $2,000 to
$5, 000 fi ne.

(j) Section 489.129(1)(j), F.S.
Abandonnment. First violation, $5,000 to

15



$1, 000 fine and/or probation; repeat
vi ol ation, $5,000 fine and revocati on.

* * *

(m M sconduct or inconpetency in the
practice of contracting, shall include, but
is not limted to:

1. Failure to honor a warranty.

2. Violation of any provision of Chapter
614, F.A.C., or Chapter 489, Part 1., F.S.
3. Failure to abide by the terns of a

medi ati on agreenent.

4. The follow ng guidelines shall apply to
cases invol ving m sconduct or inconpetency
in the practice of contracting, absent
aggravating or mtigating circunstances:

a. Msconduct by failure to honor warranty.
First violation, $1,000 to $2,500 fi ne;
repeat violation, $2,500 to $5,000 fine and
suspensi on or revocati on.

b. Violation of any provision of Chapter
614, F.A. C., or Chapter 489, Part |, F.S.
First violation, $1,000 to $2,500 fi ne;
repeat violations, $2,500 to $5,000 fine and
suspensi on or revocati on.

c. Any other formof m sconduct or

i nconpetency. First violation, $500 to
$1,000 fine and probation; repeat violations
$1,000 to $5,000 fine and suspension or
revocation.

44. Florida Adm nistrative Code Rule 61G 17.002 provi des
in relevant part as follows:

614-17. 002 Aggravating and Mtigating

G rcunst ances.

Ci rcunst ances which may be considered for

t he purposes of mtigation or aggravation of
penalty shall include, but are not limted
to, the foll ow ng:

(1) Monetary or other damage to the

| icensee’s custonmer, in any way associ at ed
with the violation, which danage the

i censee
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has not relieved, as of the tinme the penalty
is to be assessed. (This provision shal

not be given effect to the extent it would
contravene federal bankruptcy |aw.)

(2) Actual job-site violations of building
codes, or conditions exhibiting gross
negl i gence, inconpetence, or nmisconduct by
the licensee, which have not been corrected
as of the tinme the penalty is being
assessed.

(3) The danger to the public.

(4) The nunber of conplaints filed agai nst
the licensee.

(5) The length of time the |licensee has
practi ced.

(6) The actual damage, physical or
otherwi se, to the licensee’s custoner.

(7) The deterrent effect of the penalty

i nposed.

(8) The effect of the penalty upon the
|icensee’ s livelihood.

(9) Any efforts at rehabilitation.

(10) Any other mtigating or aggravating
ci rcunst ances.

45. No aggravating or mtigating circunstances exist which
warrant variance fromthe disciplinary guidelines adopted by the
Petitioner.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Business and Prof essional
Regul ati on, Construction Industry Licensing Board, enter a fina
order inposing the follow ng penalty:

1. A total administrative fine of $6,000 which includes:

a fine of $500 for failing to include notice of the Florida

17



Honeowners' Construction Recovery Fund in the contract, a

vi ol ati on of Subsection 489.129(1)(i) and Section 489. 1425,
Florida Statutes (2005); a fine of $5,000 for abandonnment of the
Whi dden Metal Roof-Over project, a violation of Subsection
489.129(1)(j), Florida Statutes; and a fine of $500 for

i nconpet ency and mi sconduct in the practice of contracting, a
viol ation of Subsection 489.129(1)(m, Florida Statutes.

2. Financial restitution to M. Widden in a total anount
of $15, 800, which includes repaynment of the remaining deposit
funds in an anmount of $3,800 (an anount cal cul ated by deducti ng
the $1, 200 cost of the conpleted Flat Reroof project fromthe
original $5,000 deposit) and paynent of $12,000 to cover the
cost of removing the partially-installed netal and the existing
shingl e roof system replacenent of wood rot, and installation
of felt paper.

3. Suspension of the Respondent's |icensure until
adm ni strative fines and restitution are made in full, followed

by a period of three years' probation.
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DONE AND ENTERED t hi s

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

M chael F. Kayusa, Esquire
Post O fice Box 6096
Fort Myers, Florida 33911

Brian Patrick Coats, Esquir
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street,
Tal | ahassee, Florida 32309

Josefina Tamayo, GCeneral Co
Departnment of Busi ness and
Pr of essi onal Regul ati on

Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399

Ti m Vaccaro, Director
Departnent of Busi ness and
Pr of essi onal Regul ati on

Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399

20t h day of April, 2006, in

Fl ori da.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 20th day of April, 2006.

e

Suite 42

unsel

- 0792

- 0792
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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